Confusion reigns as deadline looms
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With the European Union's milestone directive to free movements of capital across borders only so many days away, a document on the European Commission's website indicates that not a single member state that has notified Brussels of its proposed conversion of the markets in financial instruments directive (Mifid) into national law has had its notification approved.

Just over half the member states, 15 of 27, are shown as having sent in their notifications of implementation of Mifid, but these come into the categorisation "under examination by the Commission". Ten countries are categorised as "no notification received by the Commission". There are two "partials".

However, any problem with Mifid is not the only indication of potholes on the road to advance Europe's over-arching Financial Services Action Plan. Recently, Charlie McCreevy, internal market commissioner, backtracked on supporting reform to accountancy codes for small and medium-sized enterprises.

Days later he upset fund investors with another U-turn, over supporting the one-share-one vote movement. His justification was a study "Report on the Proportionality Principle in the European Union". Unconfirmed reports of "pressure" from the European Parliament have also been blamed.

However, Mr McCreevy's decision, which brought him into line with a similar approach by the SEC in Washington, still appeared to be out of character. As for Mifid, whatever the situation of transpositions, the directive does become part of EU law on the deadline. Karel Lannoo, of the European Capital Markets Institute, confirms this, but adds that any disputes could take three to four years to work through national courts, appeal courts and finally through the European Court of Justice.

Previously, Mr Lannoo has noted that, by abolishing the monopoly of stock exchanges, the directive is a direct threat to the incumbent stock exchanges in the EU. Thus trading revenue, which is about 42 per cent of the income of the six largest EU exchanges, would come under pressure. This could be a motive for national financial market authorities to put the brake on implementations.

After all, the UK and Ireland, both of which would want to support their banks seeking securities trade business that otherwise would be handled by stock exchanges' captive national markets, managed to implement by the January 31 deadline. Why all the delays elsewhere?

A conflicting picture comes from Ross Barrett, of the British Bankers' Association, who would not agree with any conspiracy to delay. Whatever they may or may not have sent into the Commission, most countries "have done something to meet their [Mifid] obligations . . . though some might not be in line on everything". However, he does agree that "there will be a period of shaking out".

Similarly, Piia-Noora Kauppi, the centre right MEP and European Parliamentary rapporteur for Mifid, appears confident that all EU governments will have notified the Commission by the November 1 deadline.

Ms Kauppi's explanation for the delays on Mifid, which replaces the 1992 Investment Services Directive with a high degree of national harmonisation, was that the Commission was holding back on clearances until all entrants were in, "otherwise the UK would have played too big a role".

Although this may be wishful thinking, the Finn is not all smiles.

For instance she gripes about under-funding by EU member states of the Paris-based Committee of European Securities Regulators (CESR), where staff shortages were slowing interpretations of the directive

While Ms Kauppi has heard no whisper of gallery-type lobbying to delay, she finds plenty of fault with national regulators for gold-plating their implementations. "Gold-plating" means national regulators are hanging on to their national norms, she says, adding them into the standard EU package when coming up with their transpositions. This was in spite of a restrictive article in the directive. The result is inconsistencies between Mifid in one nation and another.

Even Sweden and Finland "do not have a common view on all the details".

Hence, Ms Kauppi foresees infringement proceedings by the Commission against such gold plating. Ominously, she also forecasts litigation by securities traders resulting from general confusion.

However, general support for Mifid is evident from the Federation of European Securities Exchanges. Judith Hardt, secretary general, says there will be no big bang, but in practice the market will gradually take advantage of the legislation.

What will come out of this extraordinary mix of delay, confusion, plus some credulity-stretching optimism? Is it catastrophe in the making, bringing endless litigation in its wake? Or can the EC muddle through?

Even the Commission may not know, which could explain why it is stonewalling: for the present, at least, it holds back from answering the straightest of questions on Mifid.

EC state of play table:http://ec.europa.eu/internal_market/finances/actionplan/index_en.htm
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